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Are you considering separation?

If so, you might feel a combination of hurt, anger or sadness. You’re likely worried 
about your children and what a separation will mean for them. You might be anxious 
about finances or a messy settlement.

On the other hand, you may have already taken the first steps to separation. It’s 
possible you’re after direction as to how to finalise property settlement or parental 
agreements.

You’ll find a range of useful tips here, as well as new considerations which may not 
have seemed obvious before.

Moving on and starting a fresh new life for you and your children is possible.

Kind Regards,

What is this eBook about?
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Protecting your Children
Ideally, children need both their parents in their lives. Hopefully, you can reach an 
agreement on your children’s future with a parenting plan.

However, sometimes communication may have broken down, making decision-
making all but impossible. 

In any separation, the court will consider the children’s interests before anything 
else. 

There are a number of factors that may need to be considered after separation, 
including:

• Where each parent will live;
• Possible relocation of one parent;
• Any special needs that your children may have;
• Where the children’s friends or relatives may live;
• Which school your children wish to attend;
• What sporting commitments your children may have;
• Other extracurricular activities that your children may do.
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What is best for the children?

It is usually best for younger children, generally below school-age, to stay with 
the parent that was the primary carer prior to separation. This will result in less 
disruption for the children and will help them cope with your separation a little 
easier.

Older children may express their wishes, which you should consider before 
making any final decisions. Again, you need to consider what is in the best 
interests of the children. 

You may agree to share caring for your children. You’ll be encouraged to have 
shared time with the children on special occasions such as Christmas, Easter and 
birthdays.

You and your ex-partner will also need to share major decision-making, such as 
health and education issues. 

What is a parenting plan?

A parenting plan is a plan that you and your ex-partner agree on to deal with the 
future care of your children, both long and short-term. It can include:

• The time spent with each parent;
• Procedures if a child requires medical treatment;
• Schooling and other activities that the children may attend. 

Having a written plan in place can help avoid conflict. It will give you, your ex-partner 
and your children certainty regarding future arrangements for care.
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Are communication breakdowns hindering your 
decision making?

There are a number of parenting courses that you and your ex-partner can attend. 
These can assist you with your rights and obligations as a parent.

Making decisions about your children, without any conflict, will certainly be in the 
best interests of your children. 

What if you can’t reach an agreement?

A trained counsellor may be able to assist you. The Relationships Australia website 
is a useful resource regarding services that can assist you and your ex-partner to 
reach an agreement regarding a parenting plan.

What about child support?

Often, questions are asked regarding payment of child support by one parent to 
the other parent. Calculations of child support liability can be complex. You can get 
information about child support from the Department of Human Services website 
or you can contact us for advice.

You may also benefit from talking to us for 10 minutes to resolve your most 
immediate questions. We can review your situation and give you the practical 
advice you need right now. Our advice may help you determine the best course of 
action for you and your children.

http://www.relationships.org.au/
https://www.humanservices.gov.au/individuals/child-support
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Property Settlement
Property settlement is the division of property between yourself and your ex-
partner after separation.  

Your property might include the family home, car, bank accounts and even your 
superannuation.  

When do you need to sort out your property?

You are (or have been) married. Your property settlement can happen at any 
time before divorce, or within 12 months after your divorce;

De facto relationships. The property settlement must take place within two years 
of separation.

If you are outside of this time, you should seek legal advice urgently. In some 
situations, you may be able to ask the court for extra time.



Your guide to divorce, children and property settlement

7

www.sheridanlegal.com.au       |       mail@sheridanlegal.com.au        |               02 6566 6250                 02 6562 3300

How will your property be divided?

The division of your assets will depend on your circumstances. The Family Law 
Act sets out a four-stage process which courts must follow when determining a 
property settlement.  The following is a useful guide:

1. Prepare a list of all the assets and liabilities of both yourself and your ex-
partner, known as a “property pool”;

2. Consider the contributions of each of you towards the property pool. This can 
include different kinds of contributions such as income and assets brought 
into the relationship, as well as contributions as parent and homemaker;

3. Consider whether there are any factors relating to the future needs of 
yourself and your ex-partner. For example, differences in health, income 
earning ability and parenting roles;

4. Finally, consider what outcome would be just and equitable for you both.

This process doesn’t always result in an equal division of the property pool.  It’s a good 
idea to get legal advice so you can understand what’s fair in your circumstances. 
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Can you divide your property yourself?

If you can reach an agreement about how to divide your property, that’s great! The 
next step is to make sure the agreement is binding and enforceable.  It’s important 
neither of you can change your mind so that you can both have certainty moving 
forward.  

There are two ways to finalise a property settlement:

1. An application for consent orders. Consent orders are prepared by you and 
your ex-partner, or your solicitors, and contain the terms of the agreement.  
The form is filed with the court and, once approved, the orders are 
enforceable. Neither of you needs to attend court and the application can be 
filed online.  Legal advice isn’t mandatory, however, it’s a good idea to get it.

2. Binding financial agreement. This needs to be prepared by a qualified 
solicitor and is a contract between you and your ex-partner detailing how 
your property will be divided.  Both of you need to obtain independent legal 
advice for the agreement to be binding.  

What if you don’t agree about property?

If you can’t reach an agreement, it’s a good idea to speak to us.  Court proceedings 
can be expensive and stressful. We can advise you on steps to minimise the cost.  
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Are you ready for Divorce?
There are a number of requirements which must be met before the court will 
make a divorce order.

In Australia, the only ground for divorce under the Family Law Act is an 
irretrievable breakdown of marriage. This means the court no longer considers 
why the marriage ended, such as cruelty, adultery, and desertion. Instead, an 
irretrievable breakdown must be established. This occurs when:

• You have separated for 12 months or more, and
• There is no reasonable likelihood of you resuming cohabitation. 

When are you and your ex-partner officially separated? 

For a valid separation, you or your partner must form the intention to end the 
relationship. This could include verbal communication or moving out of the family 
home. 
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Is there any likelihood you and your ex-partner will 
resume cohabitation?

The courts will not consider making a divorce order if there is a chance the 
relationship will resume.

Once an irretrievable breakdown of marriage is satisfied, your solicitor can 
proceed with your divorce application.

You can either make a joint application, which reduces costs, or make a sole 
application.

The application is filed with the Federal Circuit Court. A hearing date will generally 
be set 6-8 weeks from the date the application is filed. 

Do you have to attend court?

• If it is a joint application, you and your ex-partner won’t need to attend court.
• If it is a sole application, you and your ex-partner won’t need to attend court, 

unless there are children under 18.

At the hearing, the court will decide if the requirement of ‘irretrievable breakdown 
of marriage’ has been satisfied. If it has, a divorce order will likely be granted and 
will take effect one month from the date it is granted. 



Your guide to divorce, children and property settlement

11

www.sheridanlegal.com.au       |       mail@sheridanlegal.com.au        |               02 6566 6250                 02 6562 3300

Domestic Violence, are you a victim?
Domestic violence is never ok. 

It can evoke fear and anxiety. It can affect your self-confidence and your 
psychological and emotional wellbeing. 

Being a victim of domestic violence can isolate you from family and friends. Many 
people may not understand what you are going through, or how to help you.

Children who witness domestic violence can be 
impacted and develop serious problems.
 
This can range from behavioural problems, becoming withdrawn and developing 
low self-esteem. Some children may mimic the behaviour of the perpetrator and 
think the behaviour is acceptable.

If you’re a victim of domestic violence and need assistance, contact us. Rest 
assured your safety is our number one concern, and all appointments are strictly 
confidential.
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Your will
Have you got an existing will?

It’s likely you named your ex-partner as your executor. It’s also very likely you have 
left all your assets to your ex-partner should something happen to you.
Obviously, your will needs to be updated.

If you haven’t got a pre-existing will, now is the time to organise one.

You need to make sure that your assets are given to the people you now want to 
have them and not your ex-partner. 

You need to make sure your children are protected should something happen to you. 

You want your wishes acknowledged, and now is the 
time to ensure they are.

Your executor/s should be someone you trust. The executor/s don’t necessarily need 
to be a beneficiary. They need to be someone trustworthy, reliable and physically able 
to take on the duties as executor. 

Your executor/s will be responsible for selling necessary assets, paying all remaining 
debts and distributing the remainder of your estate in accordance with your wishes 
set out in your will.

What about your children?

If you have young children, you may want to appoint a guardian. Someone you trust to 
raise and protect your children should you no longer be around.

If you have any questions about your will, give us a call. We can answer most of your 
questions over the phone. Updating your will upon separation should be a top priority.
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Assets and Liabilities form

Name(s):

ASSET APPROX. VALUENAME/S OF OWNERS

Home

Investment Properties

Bank Accounts

Motor Vehicles

Caravan/Trailer etc

Other

LIABILITY APPROX. VALUENAME/S OF OWNERS

Mortgage

Personal Loan - motor 

vehicles /caravan/trailer 

etc

Credit Cards

Other

SUPERANNUATION APPROX. VALUENAME OF OWNER
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So What´s Next?
Nothing you read today will resolve your problems without action.
Now is the time to get a plan in place. 

Now is the time to protect your children and yourself. 

Call our office today and take your first step to your new future. 

Our friendly and professional team are ready to talk you through the initial 
steps.

Our compassionate team of solicitors are experienced in all areas of Family 
Law. On your first appointment, we’ll establish a plan and a fee estimate will 
be provided to you, upfront.

Contact us today:

South West Rocks

6/11 Prince of Wales Avenue
T: 02 6566 6250

Kempsey

Level 1, 22 Belgrave Street
T: 02 6562 3300

www.sheridanlegal.com.au

mail@sheridanlegal.com.au


